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The Recovery for Mental Anguish in the Telegraph 
Cases. — Since the decision in So Relle v. The Telegraph Co. 1 in 
1881 the courts have been flooded with cases wherein the litigants 
have sought compensation for mental suffering arising out of a 
telegraph company's failure to transmit and deliver messages. In 
this mass of litigation irreconcilable conflict is encountered and 
hence it would seem not amiss to revert to underlying principles. 

It has long been settled that mental anguish is a legitimate ele- 
ment of damage. 2 By the overwhelming weight of authority the 
recovery for mental anguish standing alone is not permitted. 3 To 
so hold would recognize an encroachment upon one's peace of mind 
as a valid cause of action thus opening the doors to limitless liti- 
gation. 4 The rule is that in order to recover for mental distress 
it must not be the primary ground of action but rather a parasitic 
element of compensation in the breach of some legal obligation. 5 

' 55 Tex. 308. 40 Am. Rep. 805. 

* Meagher v. Driscoll. 99 Mass. 281. 96 Am. Dec. 759. 

* Cole v. Gray, 70 Kan. 705; Adams v. Brosius (Or.), 139 Pac 729. 

* Ward v. West Jersey Co., 65 N. J. L. 383. 47 Atl. 561. 

5 1 Street, Foundations of Legal Liability 460. The learned author 
in defending those jurisdictions permitting a recovery for mental an- 
guish alone says: "The treatment of any element of damage as a 
parasitic factor belongs essentially to a transitory stage of legal evo- 
lution. A factor which today is recognized as parasitic will, forsooth, 
tomorrow be recognized as an independent basis of liability. It is 
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Thus in a technical assault, 6 unlawful imprisonment 7 or malicious 
prosecution, 8 even where there is no actual or physical damage to 
the plaintiff, damages may be assessed for the mental anguish of 
the injured party. Indeed in all cases ex delicto where the tort 
is subject to an action for some damage the mental distress should 
be compensated. As a general rule mental anguish is not consid- 
ered in actions ex contractu. 9 But the statement deserves qualifi- 
cation. Every breach of contract implies some damage, if only 
nominal, and whenever the mental anguish is the natural and prob- 
able result of the breach as within the contemplation of the par- 
ties at the inception of the contractual relation, it should be re- 
coverable. 10 Thus distress of mind is always compensated in ac- 
tions on a breach of contract to marry 11 and by the better view 
where the subject of the contract is a dead human body. 12 

A telegraph company performs a public service and is therefore 
compelled by law to accept and transmit all proper messages ; 13 
and for a breach of this duty an action lies in tort. 14 But since 
there is also a private contract between the parties, there may be 
a suit on the contract as well as in tort. 15 In either event there 
is a cause of action independent of the mental suffering — ex de- 
licto since there is a breach of a legal duty, and ex contractu for 
every breach of a contract gives rise to nominal damages at least, 
and such other damages as may be proved under the rules of Hai- 
ley v. Baxendale.™ The analogy between the generally accepted 
doctrine regulating the recovery of damages for mental anguish 
and the telegraph cases would thus seem to be complete ; but this 



merely a question of social, economic and industrial needs as those 
needs are reflected in the organic law." But later he observes with 
Pollock in Allsbp v. Allsop, 5 H. & N. 536: "We ought to be careful 
not to introduce a new element of damage, recollecting to what a large 
class of actions it would apply and what a dangerous use might be 
made of it." 

• Goddard v. Grand Trunk Ry., 57 Me. 202. 
' Parsons v. Harper, 16 Gratt. (Va.) 64. 

• Parkhurst v. Masteller, 57 la. 474, 10 N. W. 864; Linitzky v. Gor- 
man, 146 N. Y. Supp. 313. 

• Beaulieu v. Gt. Northern Ry., 103 Minn. 47, 114 N. W. 353, 19 L. 
R. A. (N. S.) 564; Shellabarger v. Morris, 115 Mo. App. 91, 91 S. W. 
1005. „ . , 

" Lewis v. Helms, 109 La. 1030, 34 South. 66, 61 L. R. A. 274; Smith 
v. Leo, 92 Hun 242, 36 N. Y. Supp. 949. 

u Coolidge v. Neat, 129 Mass. 146; Giese v. Schultz, 53 Wis. 463, 10 
N. W. 598; Fisher v. Oliver (Mo.), 154 S. W. 453. 

" Hale v. Bonner, 82 Tex. 33, 17 S. W. 605, 14 L. R. A. 336, 27 Am. 
St. Rep. 85; Renihan v. Wright, 125 Ind. 536, 25 N. E. 822, 9 L. R. A. 
514, 21 Am. St. Rep. 249. 

a State v. Cadwallader, 172 Ind. 619, 87 N. E. 644; Cogdell v. W. 
U. Tel. Co., 135 N. Car. 431, 47 S. E. 490; State v. Citizens Tel. Co., 61 
S. C. 83, 39 S. E. 257, 55 L. R. A. 139, 85 Am. St. Rep. 870. 

" 3 Sedg., Damages, 878; Green v. W. U. Tel. Co., 136 N. C. 489, 49 
S. E. 165. 

" W. U. Tel. Co. v. Henderson, 89 Ala. 510, 7 South. 419; Nat. Bank 
v. W. U. Tel. Co., 30 Ohio St. 555, 27 Am. Rep. 485. 

M 9 Exch. 341. 
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has been lost sight of in most jurisdictions and by the weight of 
authority the So Relle decision has been denounced. 17 The courts 
upholding the majority view argue that distress of mind is too diffi- 
cult of determination; that too wide a field for fraud is thereby 
offered ; and that the minority rule is a gross usurpation of the 
legislative functions. 18 

Additional argument is found in favor of the minority holding 
on grounds of public policy. As has been said the telegraph per- 
forms a public, or at least a quasi-public service; yet outside the 
commercial world but few persons resort to the telegram as the 
usual means of intercourse. In times of adversity, however, it is 
of the utmost importance that messages should be transmitted 
safely and speedily. Where sickness or death is the subject of the 
communication there is, in case of default in transmission, no dam- 
age to the purse or the person. In the sending of these messages 
no pecuniary benefits are contemplated by the stricken friends and 
relatives. If on such a condition of facts mental anguish is not 
compensated, then, in the absence of statute imposing a penalty for 
neglect of duty, the recovery of nominal damages or the cost of 
the message seems an idle means of enforcing the telegraph com- 
pany's obligations to the public. 19 

In those states permitting a recovery of damages for mental an- 
guish and suffering, the courts are divided as to the proper theory 
of the action. Some jurisdictions insist that the action is founded 
on the contract alone ; 20 others only permit recovery in actions ex 
delicto. 21 Both theories seem correct if the true nature of the tel- 
egraph company's liability and responsibility to the public is borne 
in mind. The tort theory, however, presents some difficulties. 
Unless the mere negligence of the company is presumed to give 
rise to a recovery of nominal damages (i. e., actionable per se) we 
find in practical effect a few states permitting recovery for mental 
anguish unsupported by any primary liability; in other words, a 
recovery for mental anguish standing alone. 22 Other jurisdictions, 
strictly adhering to the fundamental rules from which the theory 
in the telegraph cases has been evolved, require that the action 
ex delicto must be founded upon some actual damage other than 

" Chase v. W. U. Tel. Co., 44 Fed. 554, 10 L. R. A. 464; Connelley 
v. W. U. Tel. Co., 100 Va. 51, 40 S. E. 618, 56 L. R. A. 663; Corcoran 
v. Post. Tel. Cab. Co. (Wash.), 142 Pac. 29. 

" W. U. Tel. Co. v. Wood, 57 Fed. 471, 21 L. R. A. 706; Corcoran v. 
Post. Tel. Cab. Co., supra. 

" Wadsworth v. W. U. Tel. Co., 86 Tenn. 695. 8 S. W. 574, 6 Am. 
St. Rep. 86. In a profound opinion Judge Caldwell used the following 
oft quoted words: "* * * where other than pecuniary benefits are 
contracted for, other than pecuniary standards will be applied in the 
ascertainment of the damages flowing from the breach." 

" Stuart v. W. U. Tel. Co., 66 Tex. 580, 18 S. W. 351. 

" W. U. Tel. Co. v. Krichbaum, 132 Ala. 535, 31 South. 607; Ment- 
2er v. W. U. Tel. Co., 93 la. 752, 62 N. W. 1. 

" Green v. W. U. Tel. Co., 136 N. Car. 489, 49 S. E. 165. 
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the mental suffering, as the payment of the toll rate. 23 The latter 
view seems the sounder on principle. The former is not altogether 
undeserving of the censure that mental anguish, as an element 
of recovery in the telegraph cases, is judicial legislation which of- 
fers an opportunity for fraud, or at least an unnecessarily heavy 
recovery of damages. 

The courts are in conflict as to that nature of message a default 
in the transmission or delivery of which will entitle the plaintiff to 
recover for his distress of mind. Telegraphic communications may 
be divided into two general classes, social and commercial. In the 
latter the courts have quite properly refused to give damages for 
mental anguish. 24 The distinction seems reasonable since usually 
in the case of business messages all pecuniary damage if direct 
may be compensated, while the mental distress is more often mere 
disappointment, which is never a valid element of compensation ; M 
or else remuneration for mental distress is denied for remoteness 
or because not within the contemplation of the parties when the 
action is brought ex. contractu. 2 * 

But even in the instance of commercial messages when these 
objections do not exist, the weight of authority admits of the re- 
covery of damages for mental suffering. The exception is illus- 
trated by those instances where the default lies in the failure of the 
telegraph company to transmit money for the burial of a human 
corpse. 17 

In the case of messages of a social nature (only as distinguished 
from those made in the hope of a furtherance of pecuniary gam) 
we are again confronted with much diversity of opinion in the 
litigated cases. Should the message show on its face that the 
probable result of delay or default in transmission will result in 
mental anguish to the party in order for the plaintiff to recover? 
This question has been answered quite generally in the affirma- 
tive, 28 although it has been held sufficient if the true nature and 
importance of the communication is given the company's agent by 
word of mouth. 29 And this same rule has been held to apply 
where the action on default sounded in tort. 80 But in this latter 
case it is respectfully submitted, though contrary to the weight of 

* W U Tel. Co. v. Krichbaum, 145 Ala. 409, 41 South. 16; W. U. 
Tel Co. v. Garthwright, 151 Ala. 413, 44 South. 812; W. U. Tel. Co. v. 
Burns, 164 Ala. -258, 51 South. 373 

» W U Tel. Co. v. Shenep, 83 Ark. 476, 104 S. W. 154; W. U. Tel. 
Co. v.Gidcumb (Tex.), 28 S. W. 699 18 L. R. A. (N. S.) 886. 

■ 1 Sedg., Damages, 46a; W. U. Tel. Co. v. Archie, 98 Ark. 59, 181 
S. W. 1045. 

* Hadley v. Baxendale, supra. 

" W U Tel Co. v. Simpson, 73 Tex. 488, 11 S. W. 785; Cumberland 
Tel Teleg Co. v. Quigley, 189 Ky. 788, 118 S. W. 897. But see contra 
W U Tel. Co. v. McCaul, 115 Tenn. 99, 90 S. W. 856. 

■" W U Tel. Co. v. Hogue, 79 Ark. 33, 94 S. W. 924; Kennon v. W. 
U Tel'. Co., 126 N. C. 232, 35 S. E. 468. 

" W U. Tel. Co. v. Giffin (Tex.), 57 S. W. 327. 

30 W U Tel Co. v. Peagler, 163 Ala. 38, 50 South. 913. 
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authority, that by the strict rule of damages in cases ex delicto the 
company is liable upon default for all direct, natural and probable 
loss, regardless of the belief that such damages would probably 
result ; hence, no notice as to the contents and importance of the 
message seems necessary. 31 

The question of the proper parties plaintiff in an action to re- 
cover damages for mental anguish has probably caused more di- 
vision of authority than any other branch of the subject. In Eng- 
land the sendee can maintain no action on the failure of the com- 
pany to properly deliver the message ; 32 but in this country the 
rule quite generally obtains that the action may be brought by the 
sendee or the sendor or by the party who by the declaration is 
shown to have suffered by the company's default. 33 And with 
some distinctions the same rule extends to the realm of mental an- 
guish. As affecting this doctrine some courts have held that, in 
order to recover, the complainant must have been a close blood 
relative to the person whose sickness or death formed the subject 
matter of the communication. 34 Another line of authority' has ex- 
pressed the opinion that the plaintiff has the burden of proving ac- 
tual relationship or else such close friendship from which mental 
anguish may be properly inferred. 35 Still a third insists that from 
close blood relationship mental anguish will be presumed but if the 
relation is more distant it must be alleged and proved. 36 In West- 
ern Union Telegraph Co. v. Holland (Ala.), 66 South. 926, where 
the default lay in the failure of the company to transmit a message 
summoning the father-in-law of the appellee to advise and comfort 
her during her husband's illness it was held that the relationship 
between the sendee and sendor was sufficiently close to justify a 
recovery for mental anguish. The first of these rules is admitted 
by its exponents to be arbitrary but is defended on the ground that 
in damages so speculative it is necessary to fix some limitation to 
the right of recovery. Although such a ruling may be commended 
for its safety and convenience yet, once having admitted mental 
anguish into the law of telegraphs, it is difficult to defend on sound 
principle. It would not be unusual for a distant relative or a close 



" W. U. Tel. Co. v. Lawson (C. C. A.), 183 Fed. 369. 

32 Playford v. United Kingdom Tel. Co., L. R. 4 Q. B. 706. The Eng- 
lish rule is founded upon the theory that the telegraph company's lia- 
bility rests only on the contract. 

** Butler v. W. U. Tel. Co., 62 S. C. 222, 40 S. E. 162, 89 Am. St. 
Rep. 893. As pointed out in this case a contractual relation between 
the parties to the cause is not essential when the cause is founded upon 
the company's breach of its public duty. See note to Anniston Cordage 
Co. v. W. U. Tel. Co., 30 L. R. A. (N. S.) 1116. 

M Lee v. W. U. Tel. Co., 130 Ky. 202, 113 S. W. 55; W. U. Tel. Co. 
v. Prevatt, 149 Ala. 617, 43 South. 106. 

M Foreman v. W. U. Tel. Co., 141 la. 32, 116 N. W. 724, 19 L. R. 
A. (N. S.) 374. 

st Cashion v. W. U. Tel. Co.. 123 N. C. 267, 31 S. E- 493; W. U. Tel. 
Co. v. Wilson, 97 Tex. 22, 75 S. W. 482. This seems the sounder rule 
on principle. 
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friend to suffer more distress of mind through failure to attend 
the funeral or give succor to those afflicted than a grandparent or 
even one united by closer ties ; and if the mental anguish theory is 
to be carried to its logical and legitimate conclusion a party com- 
petent to sue on an ordinary message should be permitted to prove 
his mental distress in those extraordinary death or "adversity" 
communications. 37 

If the mere breach of the contractual relation between company 
and private parties is deemed to be actionable ex delicto and per 
se, the real danger in permitting such an element of damage in 
the telegraph cases seems at once apparent. Here any party prov- 
ing mental grief by reason of the company's default has established 
a good cause of action. Thus, in tort actions it appears wiser to 
recognize that mental anguish should only be admitted when sup- 
ported by a claim to some primary damage. 38 

In conclusion,, it may be said that at present the law is in a de- 
plorably chaotic condition and bids fair to so remain unless there 
be legislative intervention or unless the courts discontinue to de- 
duce what appear to be arbitrary distinctions. 



Injunction to Protect Wife's Dower Right in Lands 
Auened by Husband without Her Joinder. — The extent to 
which the courts should go in the protection of the wife's inchoate 
right of dower is a question which has given them no little trouble. 
The ancient maxim that "the law favors dower" is, in general, 
expressive of the attitude of the courts, but it is too indefinite to 
be of great value in determining the extent of the favor shown 
to the wife. In approaching this question it is of fundamental im- 
portance to look to the nature of the dower right. Dower before 
the husband's death has always been considered a mere inchoate 
right,' a contingent possibility, not so high as an interest in land. 1 
But in spite of the fact that it is only a contingent possibility and 
does not rise to the dignity of an estate in land until after the hus- 
band's death, yet, as is obviously proper, the law has allowed many 
of the incidents of property to be attached to it. As has been well 
said, "it is a subsisting and valuable interest which will be pro- 
tected and preserved." 2 In line with this policy- it has been held 

" Randall v. W. U. Tel. Co., 32 Ky. L. Rep. 859, 107 S. W. 235, 15 
L. R. A. (N. S.) 277 and note. In this case damages for mental anguish 
were refused although the plaintiff had been prevented from attending 
the funeral of his fiancee. 

" Connelley v. W. U. Tel. Co., supra. In this case damages for mental 
anguish were denied because the action was ex delicto and there had 
been no payment of toll fee by the plaintiff, the message having been 
sent gratis. The case is well reasoned and is convincing. 

* Flynn v. Flynn, 171 Mass. 312, 50 N. E. 650, 42 L. R. A. 98; Moore 
v. New York, 8 N. Y. 110, 59 Am. Dec. 473. 

* Simar v. Canaday, 53 N. Y. 298, 304. 



